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 1.  TIME:  9:00   CASE#: MSC15-00731 
CASE NAME: BONNER  VS.  SOCIAL VOCATIONAL SERVICES 
HEARING ON MOTION TO ENFORCE SETTLEMENT 
FILED BY SOCIAL VOCATIONAL SERVICES, INC., et al. 
* TENTATIVE RULING: * 
 
Defendants’ motion to enforce the settlement and enter judgment according to its terms 
pursuant to CCP 664.6 is granted.  
 
No formal opposition was received although newly self-represented plaintiff Andre Taylor 
submitted documents which appear to request a reallocation of the settlement amounts. 
Given that plaintiffs signed the settlement agreement and agreed to its terms, there is no basis 
or authority for the court to revisit the amounts.  
 
Accordingly, defendants shall submit to the court a judgment reflecting a global settlement 
releasing all defendants and affirming settlement drafts of $60,000 to Andre Taylor, $60,000 to 
Delores Taylor, $87,750 to Smith Patten in Trust for Heirs of Delois Bonner, and $117,750 to 
Smith Patten for attorney’s fees. 

  

  

 2.  TIME:  9:00   CASE#: MSC17-01855 
CASE NAME: PARRADO VS. ADVANCED CRANE TECHNOLOGIES 
HEARING ON MOTION TO DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY AMERITAC, INC. 
* TENTATIVE RULING: * 
 
Withdrawn per fax of counsel.  Case settled. 

  

 3.  TIME:  9:00   CASE#: MSC18-00276 
CASE NAME: CHRISTOPHER McMULLEN  VS.  BRYAN HOGGE 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY DINA DIVINCENT, MICHAEL DIVINCENT 
* TENTATIVE RULING: * 
 

The petition to compel arbitration, brought by Michael Divincent & Dina Divincent, 
Individually & as Trustees of the SAG Family Trust, is granted as to petitioners and 
respondent Christopher Derek McMullen.  This action is stayed as against all defendants, 
pending the outcome of the arbitration between petitioners and respondent.  (Code Civ. Proc., 
§§ 1281.2(c), and 1281.4.)   

The basis for this ruling is as follows. 

A. Factual Background 

Petitioners were the buyers of residential real estate in Byron, California in early 2015.  
They bring this petition to compel arbitration with the seller (respondent, Christopher Derek 
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McMullen) based on the form arbitration clause in the California Association of Realtors’ 
residential purchase agreement.   

The property was supposed to have a wholly-owned solar electric system, which 
petitioners’ offer documents (Addendum 1) referred to merely by stating “Sale to include 
purchased solar system per MLS,” but the system was removed during escrow.  Seller 
(respondent) and buyers (petitioners) later executed another addendum (Addendum 2) to 
address the removal, which stated, “solar panels of like kind at no cost to buyers. Solar system 
of like kind or better to be replaced and installed in complete working condition within 3 weeks of 
COE ...”  Petitioners allege this contract term was breached by respondent. 

Respondent claims the actual seller was a third party, Bryan Hogge, who is also a real 
estate broker.  Respondent alleges Mr. Hogge had respondent take over title because the 
petitioners / buyers wanted seller financing, which Mr. Hogge could not provide, and because 
respondent was already holding a first deed of trust.  Respondent makes a variety of 
contentions about the two transactions being related, including that it was Mr. Hogge who 
posted all listings for the property beginning in September 2014, and that it was Mr. Hogge who 
found the buyers and received their original offer to purchase. 

B. Procedural History. 

Respondent filed suit against Mr. Hogge for breach of contract and negligence in 
February 2018.  In June 2018, while that case was pending, petitioners filed their petition 
requesting arbitration.   

When petitioners’ service attempts were unsuccessful, they obtained an order to serve 
respondent by publication.  After taking respondent’s default, petitioners obtained a judgment in 
February 2019 to compel arbitration in front of retired Judge Flaherty.  That judgment was 
vacated on April 18, 2019, after respondent made a motion to set aside the default.  Petitioner 
again requested arbitration.  In August, Judge Austin requested additional briefing from parties 
about whether there was a risk of conflicting rulings of fact or law pursuant to CCP § 1281.2(c).  
On September 26, 2019, parties appeared in front of Judge Austin to argue the petition to 
compel arbitration.  After the hearing, on October 7, 2019, an order signed by Judge Austin was 
filed.  It stated: 

It appears to the court there is a possibility of conflicting rulings on one or more 
common issues of law or fact, including which MLS listing is referred to in 
Addendum 1 of the Contract, and whether by referring to that MLS listing, McMullen 
promised only a solar system that ran the pool or instead a solar system that ran 
the entire home and the rental. […] Therefore, the petition to compel arbitration is 
denied at this time, without prejudice to renewing the motion before Judge Fannin.   

Judge Austin further ordered the case consolidated with case C18-00276 pursuant to 
CCP § 1048.   

On October 18, 2019, petitioners filed this current petition to compel arbitration.   

Respondent opposes the petition, claiming that Judge Austin’s previous order for 
consolidation prevents this Court from deciding the petition on its merits.  He also argues that 
the basis for that order—the possibility of inconsistent rulings in law or fact—should prevent 
enforcement of the arbitration clause.  Respondent argues his transaction with Mr. Hogge 
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is sufficiently related to the subject sale to petitioners that the arbitration could produce 
conflicting issues of law or fact if allowed to proceed separate from respondent’s litigation 
against Mr. Hogge.   

Mr. Hogge also opposes the petition, basing his argument on (1) the lack of any 
agreement on his part to arbitrate, (2) an alleged waiver by petitioners, (3) potential for 
conflicting rulings on a common issue of law or fact, and (4) Judge Austin’s October 7th order. 

 B. Evidentiary Matters. 

Petitioners request that the Court take judicial notice of the October 7, 2019 order by 
Judge Austin following the previous (September 26, 2019) hearing on their petition to compel 
arbitration.  The request is granted. 

Respondent requests that the Court take judicial notice of (1) the same October 7, 2019 
order signed by Judge Austin and also of a copy of the order, (2) the order setting aside default, 
and (3) the summons and complaint in respondent’s case against Mr. Hogge.  The request 
is granted. 

 E. Previous Order  

Judge Austin’s previous order after hearing allowed for the petition to be “renewed” in 
this Court.  It specifically stated the petition was “denied at this time.”  Further, as shown by the 
transcript of the hearing, Judge Austin stated that consolidation would not prevent petitioner 
from “reinstituting” the motion.  Instead of definitively stating that there was a possibility of 
conflicting rulings, Judge Austin noted only that there appeared to be such possibility, deferring 
such determination for a later date.   

Regardless of the effect of the order, a court may re-visit any prior order as it deems 
necessary, independent of rules regarding motions for reconsideration in CCP §1008.  (Le 
Francois v. Goel (2005) 35 Cal.4th 1094, 1106-08; Pinela v. Neiman Marcus Group, Inc. (2015) 
238 Cal.App.4th 227, 237, citing Malek v. Blue Cross of California (2004) 121 Cal.App.4th 44, 
59 [“trial court has authority to reconsider orders compelling or denying arbitration”].)   

As a result, the Court considers the merits of the petition. 

C. Analysis 

Code of Civil Procedure § 1281.2 creates a summary proceeding for resolving petitions 
to compel arbitration, in which the trial court determines whether there is a duty to arbitrate the 
controversy before it. (Code Civ. Proc., § 1281.2.) “A petition to compel arbitration ‘is in essence 
a suit in equity to compel specific performance of a contract.’” (Rosenthal v. Great Western Fin. 
Securities Corp. (1996) 14 Cal.4th 394, 411 (internal citation omitted).)  Under the proceedings, 
the trial court’s first task is to determine whether the parties have in fact agreed to arbitrate the 
dispute. “‘This determination involves two considerations: (1) whether there is a valid agreement 
to arbitrate between the parties; and (2) whether the dispute in question falls within the scope of 
that arbitration agreement.’” (Bruni v. Didion (2008) 160 Cal.App.4th 1272, 1283 (internal 
citations omitted).) 

“Because the existence of the agreement is a statutory prerequisite to granting the 
petition, the petitioner bears the burden of proving its existence by a preponderance of the 
evidence. If the party opposing the petition raises a defense to enforcement—either fraud in the 
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execution voiding the agreement, or a statutory defense of waiver or revocation (see § 1281.2, 
subds. (a), (b))—that party bears the burden of producing evidence of, and proving by a 
preponderance of the evidence, any fact necessary to the defense.” (Rosenthal v. Great 
Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 413.)  A heavy presumption weighs in 
favor of arbitrability. (Gravillis v. Coldwell Banker Residential Brokerage Co. (2006) 143 
Cal.App.4th 761, 771.) 

(1) valid agreement to arbitrate between the parties 

Petitioner has sufficiently set forth the allegation that an agreement to arbitrate exists. 
(Condee v. Longwood Management Corp. (2001) 88 Cal.App.4th 215, 219, [“A petition need 
only allege the provisions of the arbitration agreement.”]) 

It does not appear that there is a genuine dispute about whether parties entered into a 
contract with a mutually agreed-upon arbitration clause, which states in relevant part, “Buyer 
and Seller agree that any dispute or claim in Law or equity arising between them out of this 
Agreement or any resulting transaction, which is not settled through mediation, shall be decided 
by neutral, binding arbitration.” (Petition, ¶6.) 

Mr. Hogge argues in his opposition that petitioners waived their right to compel 
arbitration by participating in mediation sessions.  There is no evidence, however, 
that petitioners have propounded discovery or otherwise availed themselves to the 
court proceedings. 

(2) the dispute in question falls within the scope of arbitration agreement 

It also does not appear that there is any question about whether the present dispute 
arose from the purchase and sale agreement between Petitioner and Respondent.   

To the extent that respondent’s arguments about conflicting rulings on a common issue 
of law or fact are intended to remove the dispute from the scope of the arbitration agreement, 
the Court disagrees.  The potential claims petitioners may have against Mr. Hogge are not, on 
their own, a reason to deny Petitioners their right to compel arbitration with respondent.   

D. Conclusion 

A court must order arbitration if it determines that an agreement to arbitrate exists, 
unless certain circumstances are present, including where both (1) a party to the arbitration 
agreement is also a party to a pending court action or special proceeding with a third party, 
arising out of the same transaction or series of related transactions and (2) there is a possibility 
of conflicting rulings on a common issue of law or fact. (Code Civ. Proc., § 1281.2(c), 
italics added.) 

Faced with the possibility of conflicting rulings, the Court has several statutory options.  
The Court has chosen the option of compelling arbitration and staying this action, rather than 
declining to enforce the arbitration agreement, based on the strong public policy favoring 
arbitration.  (See, Marcus v. Superior Court (1977) 75 Cal.App.3d 204, 212 [appropriate to stay 
entire action even though only some parties will be participating in arbitration].  Cf., Bouton v. 
USAA Casualty Ins. Co. (2008) 43 Cal.4th 1190, 1203 [“[c]oncerns about uniformity must also 
be balanced against the strong public policy favoring arbitration of disputes when the parties so 
agree”].) 
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The Court sets a case management conference for May 19, 2020.  At that time, the 
parties shall report to the Court on the status of the arbitration.  All parties may appear by 
CourtCall if they wish.  If the arbitration concludes sooner, and the parties believe it would be 
expedient to have a CMC before May 19, 2020, they may jointly send an e-mail or fax to the 
clerk and the Court will attempt to accommodate a request for an earlier CMC. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-01961 
CASE NAME: KATHI KALNOKI  VS.  ALTA BATES HOSPITAL 
HEARING ON MOTION TO COMPEL RESPONSES TO INTERROGATORIES 
FILED BY DR. DAVID PERALDA 
* TENTATIVE RULING: * 
 
Defendant Peralda’s motion to compel plaintiff to respond to form interrogatories, special 
interrogatories, document demands and provide a statement of damages is granted.  Plaintiff is 
ordered to pay sanctions in the amount of $720 to defense counsel.  The responses and the 
sanctions are ordered to be provided with 10 days after service of the order after hearing. 
  

  

 5.  TIME:  9:00   CASE#: MSC18-02445 
CASE NAME: SOLVAY VS. CITY OF RICHMOND 
HEARING ON MOTION TO COMPEL DEPOSITION OF PERSON MOST QUALIFIED 
FILED BY SOLVAY USA INC. 
* TENTATIVE RULING: * 
 
Dropped from calendar at the request of moving party. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00485 
CASE NAME: SWOPE  VS.  LIBERTY UNION HIGH SCHOOL 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO INTERROGATORIES 
FILED BY LIBERTY UNION HIGH SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel further responses to interrogatories is granted. Plaintiff is ordered 
to provide supplemental responses which comply with the recommendations set forth by the 
discovery facilitator. If plaintiff intended to object to the recommendations, he should have filed a 
motion objecting to the recommendations; he did not. Supplemental responses are due within 
10 days of the hearing on this matter. Plaintiff is also ordered to pay sanctions to defense 
counsel in the amount of $2,000. 
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 7.  TIME:  9:00   CASE#: MSC19-00541 
CASE NAME: COFACE  VS.  ORION PACIFIC TRADERS 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY COFACE NORTH AMERICA INSURANCE 
* TENTATIVE RULING: * 
 
Motion to enforce the settlement agreement is denied without prejudice due to the failure to 
provide a proof of service. 

  

 8.  TIME:  9:00   CASE#: MSC19-01666 
CASE NAME: TILES WAREHOUSE  VS.  GARG INVESTMENTS 
HEARING ON MOTION FOR RECONSIDERATION RE FAIR MARKET RENTAL RATE 
FILED BY TILES WAREHOUSE LLC 
* TENTATIVE RULING: * 
 
Continued to 12/11/19 per 11/19/19 stipulation. 

  

 9.  TIME:  9:00   CASE#: MSC19-01845 
CASE NAME: MARTIN  VS.  G6 HOSPITALITY PROP 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY G6 HOSPITALITY PROPERTY LLC 
* TENTATIVE RULING: * 
 
For the following reasons, the demurrer is sustained, with leave to amend.  The amended 
complaint shall be filed and served by December 9, 2019. 

Factual Background 

Plaintiff, Deja Martin, alleges that the hotel room she rented at Motel 6 in Pittsburg on 
March 20-21, 2018 was infested with bedbugs.  Her complaint sets forth eight causes of action: 
(1) Breach of Implied Warranty of Habitability; (2) Battery; (3) Negligence; (4) Nuisance; 
(5) Intentional Infliction of Emotional Distress; (6) Negligent Infliction of Emotional Distress; 
(7) Breach of Contract; and (8) Breach of Covenant of Quiet Enjoyment.  After meeting and 
conferring with plaintiff’s counsel, one of the defendants, G6 Hospitality Property, LLC, filed 
a demurrer to all causes of action except the third on the basis that that the complaint fails 
to allege facts sufficient to state a claim, and that the breach of contract cause of action 
is uncertain.   

The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. 
(1992) 2 Cal.4th 962, 967.)  The traditional rule is that “in testing a pleading against a demurrer 
the facts alleged … are deemed to be true, however improbable they may be.”  (Del E. Webb 
Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604.)  A complaint will be upheld if 
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it provides the defendant with “notice of the issues sufficient to enable preparation of a defense.”  
(Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 549-550.) 

First Cause of Action - Breach of Implied Warranty of Habitability  

Defendant argues plaintiff fails to state a cause of action for breach of implied warranty 
of habitability.  The complaint alleges defendant breached the implied warranty based on 
violation of Health & Safety Code section 17920.3 and Civil Code section 1941.1, and 
specifically by maintaining untenantable premises that “lacked cleanliness, sanitation, and were 
not free from accumulation of debris, filth, rubbish, garbage, insects and/or vermin,” and 
“breach[ing] the statutory duties of due care by failing to correct the substandard conditions.”  
(Complaint ¶¶51-53, 57-58.)   

The implied warranty of habitability may permit a tenant injured by a defect in the 
premises, including guests at hotels, to bring a negligence action if the landlord breached its 
duty to exercise reasonable care.  (Peterson v. Superior Court (1995) 10 Cal.4th 1185, 1205-
1206, emphasis added.)  A hotel guest reasonably can expect that the hotel owner diligently will 
inspect the hotel room for defects and will correct any defects discovered, but cannot 
reasonably expect that the owner will correct defects that cannot be discerned by a reasonable 
inspection.  (Id. at 1206.) 

While potentially relevant to plaintiff’s negligence claim, the cited code sections do not 
provide a private right of action for plaintiff to sue the hotel.  Although the “State Housing Law,” 
does apply to hotels, its enforcement provisions do not provide for a private right of action.  (Cal 
Health & Saf Code §§ 17910, 17950; see Griffith v. City of Santa Cruz (2012) 207 Cal.App.4th 
982, 990-991.)  On the other hand, California Civil Code section 1941.1, which does allow for a 
private right of action, and also incorporates the State Housing Law, does not apply to hotels 
such as the one in this case.  (See Demurrer, 13:12-14:26.)   

Plaintiff fails to allege facts sufficient to state a cause of action distinct from negligence, 
which is a separately-pled cause of action, and which is not subject to the demurrer.  
Accordingly, the demurrer to the first cause of action is sustained with leave to amend.   

Second Cause of Action for Battery  

Defendant demurs to the cause of action for battery based on the lack of an alleged 
intentional act, noting that plaintiff’s allegations “sound in negligence” rather than an intentional 
tort.  (Demurrer, 15:24.)  The Court agrees that plaintiff has not sufficiently pleaded an 
intentional act.   

In order to plead battery, a plaintiff must state: (1) That defendant touched plaintiff or 
caused plaintiff to be touched with the intent to harm or offend him/her; (2) That plaintiff did not 
consent to the touching; and (3) That plaintiff was harmed or offended by defendant’s conduct; 
and (4) That a reasonable person in plaintiff’s situation would have been offended by the 
touching.  (CACI No. 1300.) 

The only allegations that could be interpreted as an act by defendant are that it failed to 
eliminate the bedbugs (Complaint, ¶34-35), that defendant “rent[ed] out a room to [plaintiff] 
without notifying her of the presence of bed bugs (Complaint, ¶¶ 72).  Plaintiff argues that 
defendant “knew it had duties to the plaintiff (Opposition, 7:8-9), and that the element of intent is 
satisfied by allegations that defendant acted with a ‘willful disregard’ of the plaintiff’s rights.  
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(Opposition, 6:11-17.)  Plaintiff argues, “Defendants’ intentional inaction is the operative element 
Plaintiff alleges caused the battery.”  (Opposition, 7:21-22, emphasis added.)   

In support of her arguments, plaintiff highlights a bedbug case, Mathias v. Accor Econ. 
Lodging, Inc. (7th Cir. 2003) 347 F.3d 672, in which the court opined that the motel’s failure to 
warn the guests of the bed bug infestation amounted to fraud and probably to battery. (Mathias 
v. Accor Econ. Lodging, Inc. (7th Cir. 2003) 347 F.3d 672, 675, emphasis added.).  She also 
cites to Ashcraft v. King (1991) 228 Cal.App.3d 604 and Taylor v. Superior Court (1970) 24 
Cal.3d 890.  

The Court notes that plaintiff can cite to no Ninth Circuit case or California case, where a 
plaintiff maintained a case for battery based on being bitten by bedbugs.  Additionally, the 
statement by the Mathias court was dicta, mentioning only that the failure to warn or take 
effective measures to eliminate the bed bugs amounted to fraud and probably battery. (Mathias, 
supra, 347 F.3d at 675.)  This case also differs factually from Mathias, in which the plaintiff 
alleged that numerous hotel guests had complained of being bitten and demanded refunds from 
the motel directly.  The motel manager was aware of the infestation and had recommended 
closing the motel to spray for bed bugs.  However, the motel manager’s superiors refused to 
close the motel and instructed the clerks to call them “ticks.”   

Here, plaintiff presents no facts that support the allegation that defendants had 
knowledge of any ongoing problems with bedbugs, instead alleging in multiple paragraphs that 
defendants knew “or should have known” about the condition.  (See Complaint, ¶¶38, 58, 88, 
110, 129.)  There are no allegations showing Defendants took specific actions to conceal the 
infestation.  While plaintiff does assert the conclusory statement that defendants intentionally 
concealed the bedbugs (Complaint, ¶4), she has not asserted fraud, which would require 
substantially more specificity.  Her conclusory allegation that defendants “intentionally and 
recklessly did acts” resulting in plaintiff’s body being massacred by bed bugs (Complaint ¶71), 
lacks the specificity required to put defendant on notice of the subject conduct.  

Taylor does not support the proposition that plaintiffs’ allegations can support the 
intentional element necessary for battery.  That case addressed punitive damages under Civil 
Code 3294, not battery.  (Taylor, supra, 24 Cal.3d at 895-96.)  In finding that a conscious 
disregard for safety was an appropriate standard for punitive damages, the Taylor court quoted 
G. D. Searle & Co. v. Superior Court (1975) 49 Cal. App. 3d 22, 32: “We suggest conscious 
disregard of safety as an appropriate description of the animus malus which may justify an 
exemplary damage award when nondeliberate injury is alleged." (Taylor, supra, 24 Cal.3d at 
895, emphasis added.) 

Ashcraft is similarly not sufficient authority for plaintiff’s position.  Citing to Lopez v. 
Surchia (1952) 112 Cal.App.2d 314, 318, the court in Ashcraft v. King (1991) 228 Cal.App.3d 
604, found battery in the medical context based on a “willful disregard” of plaintiff’s rights.  In 
Ashcraft, the plaintiff agreed to surgery on the condition that only donated blood from her family 
be used.  During surgery, the surgeon used blood from the hospital's general supplies.  Plaintiff 
acquired HIV.  There the court found the jury could infer an intent to willfully disregard plaintiff's 
conditional consent. (Ashcraft v. King (1991) 228 Cal.App.3d 604, 613.)   

In Lopez v. Surchia, the court stated, “In order to establish a case of civil assault and 
battery, all that is necessary is that the evidence show that plaintiff's injury was caused by 
defendant's violence, or that defendant acted with wanton, willful or reckless disregard of 
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plaintiff's rights.” (Lopez v. Surchia (1952) 112 Cal.App.2d 314, 318.)  Lopez involved inherently 
dangerous unlawful conduct on the part of the defendant.  In Lopez, the defendant's son was 
fighting with a trespasser and defendant fired his gun in the direction of the fight.  He missed the 
trespasser, striking a third person who sued for battery. The court concluded that the plaintiff 
need not show an intent to harm because the firing of the gun was an unlawful act. Because the 
act was unlawful, all that was necessary was for the plaintiff to show an intent to do the act, i.e., 
fire the gun. (Id. at p. 318.)  Thus Lopez is also distinguishable from the case at hand.   

These cases involved acts by defendants that were unlawful or were wrongful acts which 
were likely to prove injurious to others and done with knowledge that serious injury is probable.  
Here, it is difficult to infer the acts were done with conscious and reckless disregard of the 
probable results, particularly since Plaintiffs allege Defendants denied the existence of bed 
bugs. Also, the failure to inspect the room for bed bugs and failure to eradicate the bed bugs are 
not inherently dangerous activities or activities where serious injuries are probable. 

 Plaintiff has not sufficiently alleged an intentional act in support of her cause of action 
for battery.  Accordingly, the demurrer to the second cause of action is sustained with leave 
to amend. 

Fourth Cause of Action for Nuisance  

 Defendant demurs to the cause of action for nuisance on the grounds that the plaintiff 
does not allege that the bedbug condition concurrently affected a substantial number of people 
at the same time.  (Demurrer, 17:11-21.)  Alternatively, if the plaintiff is attempting to plead a 
private nuisance, defendant claims she cannot because she has no ownership interest in the 
hotel room.  (Demurrer, 16:19-17:10.)  Defendant is correct that plaintiff cannot plead a private 
nuisance, but plaintiff has successfully pleaded a public nuisance.   

 A nuisance is "[a]nything which is injurious to health . . . or is indecent or offensive to the 
senses, or an obstruction to the free use of property, so as to interfere with the comfortable 
enjoyment of life or property." (Civ. Code, § 3479.)  California recognizes both public and private 
forms of nuisance. (See Civ. Code, §§ 3480, 3481.)  If a nuisance is not public, it is private.  
(Civ. Code, § 3481.)  Under Civil Code section 3480, "a public nuisance is one which affects at 
the same time an entire community or neighborhood, or any considerable number of persons, 
although the extent of the annoyance or damage inflicted upon individuals may be unequal."   

 To state a cause of action for a private nuisance, one must allege facts showing that the 
condition complained of substantially interfered with plaintiff’s use or enjoyment of his or her 
land.  (CACI 2021, emphasis added.)  “Although ‘any interest sufficient to be dignified as a 
property right’ will support an action based on a private nuisance, and this includes within its 
purview a tenancy for a term, such right does not inure in favor of a licensee, lodger or 
employee.’”  (Venuto v. Owens-Corning Fiberglas Corp. (1971) 22 Cal.App.3d 116, 125.)  
Plaintiffs have not alleged an interest significant enough to support a private nuisance action.  
Plaintiff did not plead an ownership interest that would permit her to plead a private nuisance. 

 To state a cause of action for a public nuisance, one must allege: (1) That defendant, by 
acting or failing to act, created a condition that was harmful to health;  indecent or offensive to 
the senses; an obstruction to the free use of property, so as to interfere with the comfortable 
enjoyment of life or property; […] (2) That the condition affected a substantial number of people 
at the same time; (3) That an ordinary person would be reasonably annoyed or disturbed by the 
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condition; (4) That the seriousness of the harm outweighs the social utility of defendant’s 
conduct; (5) That plaintiff did not consent to defendant’s conduct; (6) That plaintiff suffered harm 
that was different from the type of harm suffered by the general public; and (7) That defendant’s 
conduct was a substantial factor in causing plaintiff’s harm.  (CACI 2020.) 

 Plaintiff has stated defendants' conduct was done with “a conscious disregard for the 
rights and safety of Plaintiff, as well as other guests subject to the same or similar uninhabitable 
conditions.”  (Complaint, ¶66.)  She pleads that the “The conditions of the Property as described 
herein constitutes a nuisance within, but not limited to, the meaning of Civil Code § 3479 et seq., 
in that these defective conditions are injuries [sic] to the health and safety of Plaintiff and the 
public at large [and] indecent and offensive to the senses of Plaintiff and the public at large[…]” 
(Complaint, ¶87.)  She has pleaded that the “nuisance has a deleterious effect on the public” 
(Complaint, ¶88.)  This is all that is required to enable defendant to prepare a defense to this 
cause of action.    

 Here, Plaintiffs have alleged the existence of a bed bug infestation, which is injurious to 
health, at a hotel open to the public. “A public nuisance cause of action is established by proof 
that a defendant knowingly created or assisted in the creation of a substantial and unreasonable 
interference with a public right.”  (People v. ConAgra Grocery Products Co. (2017) 17 
Cal.App.5th 51, 79.)  Plaintiff alleges defendant had actual or constructive knowledge of the 
infestation, and created the condition by nevertheless failing to maintain the premises, thus 
creating the nuisance condition.   

Plaintiff has therefore alleged facts sufficient to constitute a cause of action for public 
nuisance.  The demurrer is overruled as to the fourth cause of action. 

Fifth Cause of Action for Intentional Infliction of Emotional Distress  

On demurrer, defendant argues that the fifth cause of action fails because plaintiff does 
not allege the type of severe injury necessary to support a claim for Intentional Infliction of 
Emotional Distress (IIED).  Defendant argues it is common knowledge that bed bugs travel and 
are spread via persons unknowingly through their articles of clothing, furniture, and personal 
property.   

 To plead IIED, a plaintiff must allege: (1) That defendant’s conduct was outrageous; (2) 
That defendant intended to cause plaintiff emotional distress; or that defendant acted with 
reckless disregard of the probability that plaintiff would suffer emotional distress, knowing that 
plaintiff was present when the conduct occurred; (3) That plaintiff suffered severe emotional 
distress; and (4) that defendant’s conduct was a substantial factor in causing plaintiff’s severe 
emotional distress.  (CACI 1600.)  “Severe emotional distress [is] emotional distress of such 
substantial quantity or enduring quality that no reasonable man in a civilized society should be 
expected to endure it.”  (Fletcher v. Western Life Insurance Co. (1970) 10 Cal.App.3d 376, 397.)  
“The requisite conduct for this claim--extreme and outrageous--describes a very small slice of 
human behavior.”  (Restat 3d of the Law, Torts: Liability for Physical and Emotional Harm, § 46.)   

Plaintiff states that she “suffered from numerous bites, which caused pain, discomfort, 
annoyance sleeplessness, inconvenience, humiliation, anxiety and emotional distress.” 
(Complaint, ¶33.)  She further alleges “lack of energy,” “reduced stamina,” and “sleepless nights 
and much emotional and mental distress, coupled with other physical conditions associated with 
severe mental and emotional distress.” (Complaint, ¶¶63, 106.)   



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   11/27/19 

 
 

- 11 - 

 In her opposition to the demurrer, plaintiff argues that whether sufficient facts are alleged 
to constitute IIED is a question for the trier of fact.  She cites Burnett v. Chimney Sweep (2004) 
123 Cal.App.4th 1057, which held that the trial court incorrectly granted a motion for judgment 
on the pleadings with regard to plaintiff’s IIED claim.  Plaintiff also cites Stoiber v. Honeychuck 
(1980) 101 Cal.App.3d 903, on which the Burnett court relied, which dealt with the same 
question of whether the conduct alleged reached the threshold “outrageous” standard, not the 
degree of emotional distress alleged.   

 Here, the allegations of distress are insufficient.  Further, the conduct alleged is not 
sufficiently extreme or outrageous.  Plaintiff pleads only that she “is informed and believes that 
Defendants were aware of bed bug complaints prior to Plaintiff's arrival at the premises” 
(Complaint ¶30), but does not allege specifically that defendant had notice of the bedbug 
conditions from other guests or herself.  Plaintiff only stayed at the motel for one night and she 
does not allege that anyone knew she was coming and intentionally released bedbugs into a 
specific room which would be her room. 

Plaintiff does not reference any specific practices or maintenance by defendant that led 
to the infestation.  Plaintiff alleges no facts showing any act by defendant that exceeded all 
bounds of human decency, reciting only boilerplate allegations for the manner in which she 
suffered emotional distress.  Bedbugs often persist undetected and people often encounter 
them accidentally.  Her alleged distress (annoyance, humiliation, sleeplessness, etc.) is not 
“so extreme as to exceed all bounds of that usually tolerated in a civilized community.” 
(See Hughes v. Pair (2009) 46 Cal.4th 1035, 1050-1051.) 

Plaintiff failed to allege facts sufficient to state a cause of action.  The demurrer to the 
Fifth Cause of Action for Intentional Infliction of Emotional Distress is therefore sustained with 
leave to amend.   

Sixth Cause of Action Negligent Infliction of Emotional Distress (NIED) 

Defendant demurs to the sixth cause of action arguing plaintiff did not sufficiently allege 
either a bystander or direct victim theory, or the necessary facts as to the nature and extent of 
her emotional distress.  Defendant points out that NIED under a direct victim theory has been 
limited to cases of (1) near-miss accidents where plaintiff was personally at risk, (2) claims 
against health care providers, (3) claims against environmental polluters; and (4) claims against 
mortuaries that mishandle human remains.  (Demurrer, 20: 1-6.) 

 NIED requires (1) That defendant was negligent; (2) that plaintiff suffered serious 
emotional distress; and (3) That defendant’s negligence was a substantial factor in causing 
plaintiff’s serious emotional distress. (CACI 1620.)  Emotional distress includes suffering, 
anguish, fright, horror, nervousness, grief, anxiety, worry, shock, humiliation, and shame.  
In determining whether emotional distress is severe, the courts apply an objective standard—
i.e., the distress must be such that no ordinary reasonable person could be expected to endure 
it.  (Ibid.; see also Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 989; Rest.2d 
Torts § 46.)  

 Plaintiff states that she “suffered from numerous bites, which caused pain, discomfort, 
annoyance sleeplessness, inconvenience, humiliation, anxiety and emotional distress.” 
(Complaint, ¶33.)  She further alleges “lack of energy” and “reduced stamina” (Complaint, ¶63).  
Her generalized and conclusory allegations of mental and emotional distress (see also 
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Complaint, ¶112 [“sleepless nights and much emotional and mental distress, coupled with other 
physical conditions associated with severe mental and emotional distress”]) are not of such 
nature that no ordinary reasonable person could be expected to cope with the distress.   

Plaintiff therefore failed to allege facts sufficient to state a cause of action for NIED and 
the demurrer is sustained as to the sixth cause of action with leave to amend. 

Seventh Cause of Action for Breach of Contract  

Arguing that the seventh cause of action for breach of contract is uncertain, defendant 
asserts that plaintiff has not pleaded the terms of the contract or attached the contract to her 
complaint.  Defendant further argues there can be no breach of an implied covenant of good 
faith and fair dealing where there is no express contractual obligation.   

“The implied covenant of good faith and fair dealing is limited to assuring compliance 
with the express terms of the contract, and cannot be extended to create obligations not 
contemplated by the contract.” (Spinks v. Equity Residential Briarwood Apartments (2009) 171 
Cal.App.4th 1004, 1033, internal quotation marks omitted.) 

 The elements of a cause of action for breach of contract are: (1) That plaintiff and 
defendant entered into a contract; (2) That plaintiff did all, or substantially all, of the significant 
things that the contract required her to do [or] that plaintiff was excused; (3) That all conditions 
required by the contract for defendant’s performance occurred or were waived or excused; (4) 
That defendant failed to do something that the contract required it to do; or that defendant did 
something that the contract prohibited it from doing; (5) That plaintiff was harmed by defendant’s 
breach of contract; and (6) That defendant’s breach of contract was a substantial factor in 
causing plaintiff’s harm.  (CACI 303.)   

 Plaintiff alleges she entered into a written contract with defendant, which is attached as 
Exhibit A to the complaint.  (Complaint, ¶116.)  The attached “Guest Folio” appears to be a 
receipt, containing numbers and dates.  The Guest Folio does not indicate the terms of any 
agreement.  For example, it does not indicate in full sentences, who was to pay whom, and for 
what.  One can surmise that the stay is for one night (March 20-21, 2019), or the room charge 
was $69.99 (See Complaint, Exhibit A), but plaintiff’s allegations do not fill in the blanks or 
describe the terms of the agreement.  Plaintiff alleges “the purpose” of the agreement, but not 
the arrangement (written or oral, or both) that created an enforceable contract.  (Complaint, 
¶119.)  The attached guest folio does not clarify the issue.  Here, plaintiff’s opposition to the 
demurrer quotes statements in the complaint, but provides no authority for why her allegations 
are sufficient. 

Plaintiff has not alleged facts sufficient to state a cause of action for breach of contract.  
Defendant’s demurrer to the seventh cause of action for is therefore sustained with leave 
to amend.    

Eighth Cause of Action for Breach of Covenant of Quiet Enjoyment  

Defendant demurs to the Eighth Cause of Action for Breach of Covenant of Quiet 
Enjoyment, arguing it does not apply to hotel guests.  Defendant cites to Spinks, supra, 171 
Cal.App.4th at 1034-1035, for the proposition that the covenant of quiet enjoyment does not 
apply to hotel rental agreements.  Plaintiff opposes the demurrer to this cause of action, but 
provides no authority for her position, and does not appear to argue that the covenant applies. 
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Plaintiff has not alleged facts sufficient to state a cause of action for breach of the 
covenant of quiet enjoyment.  Defendant’s demurrer is therefore sustained with leave to amend. 
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